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IN THE 
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April Term, 1928 


No. 4809 


Dougherty et al. 
vs. 

United States Ex Rel. Spencer Roberts. 


brief on behalf of appellee 


STATEMENT OF THE CASE 

On July 23, 1903, appellee was appointed a member 
of the ^letropolitan Police force at a salary of Sixty 
($60.00) a month (R. 2). He continued in active duty 
as a member of the Metropolitan Police Department 
of this District until August 1, 1923, when he was re¬ 
tired as lieing unfit for duty as a policeman (R. 3). 
Thus being in active service as a member of the Metro- 
])olitan Police force for twenty years. He was retired 
as a member of the force as a result of “disability 
caused by injuries received in line of duty,” and was 
given a pension, by the then Pension Board, of Fifty 
($50.00) Dollars per month (R. 3). 

On July 23, 1903, when appellee first became a mem¬ 
ber of the Metropolitan Police force, there was a pen- 



sioii allowable to policemen, but the moneys with which 
to pay these pensions was derived from certain deduc¬ 
tions from the salaries of the officers, as small as it 
was, from fines from the Police Court, moneys from 
dog licenses, and such. This was not satisfactory and 
as a result of the small salary received, great hardship 

came to manv officers since thev were unable to save a 

* • 

single penny out of their monthly salary, and wlien 
sickness or accident overtook them it was often found 
that there were no funds in the pension fund out of 
which they could receive their living pending this dis¬ 
ability, or funds to pay the incidental extra expense 
necessarv to be incurred bv them as a result of said 
sickness or accident disabilitv. 

Congress would, therefore, from time to time a])- 
])ropriate sufficient funds to make up the deficiency, 
and, in addition thereto, on June 13, 1909, passed an 
Act which required retired policemen to report for an 
examination every two years, and if, by the physical 
and medical examination made, it was found that the 
police officer so retired could perform any labor, that 
is, if the Board found that he was not entirelv disabled 
they might reduce his pension to such sum as the Re¬ 
tiring Board so sitting might find and determine (R. 3). 

This (^ourt construed this Act in 

Rudolph vs. U. S. ex rel. Brosnan, 41 D. i\ Ap¬ 
peals, 29, 

and mandamused the Commissioners to pay Brosnan 
his full pension of $50 per month, which they had re¬ 
duced to $1 per month, upon the claim that he was 
financially able to maintain liimself without this pen¬ 


sion. 
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Tliis act, however, did not ^ive relief to these dis¬ 
abled policemen and firemen, since even with the cur¬ 
tailment made in the payments as a result of the pas¬ 
sage of said Act, there was still not sufficient funds in 
the treasury to the credit of the pension fund to pay 
these disabled officers, and the appropriations, from 
time to time, of Congress did not relieve the suffering 
as a result of the lack of funds to pay, pending the ap- 
])ropriations. 

With this picture before it, the Congress of the 
United States on September 1,1916, passed a new pen¬ 
sion law (39 Stats., p. 718), having for its purpose the 
protection of firemen and policemen who had been 
retired from disabilitv incurred in line of dutv, bv 
directing the deposit into this fund by the Collector 
of Taxes of such sums as necessary to make up any 

deficiencv at anv time. 

» • 

The trial board, consisting of two policemen and an 
assistant (^or])oration Counsel, continued its activities, 
exercising its powers to give to a police officer one dol¬ 
lar if it pleased, or such sum in excess of that amount 
up to the limits of the restrictions placed upon it by 
these Acts of Congress, with the result that great bit¬ 
terness arose, accusations were made, injustice was 
claimed, preferences were allowed, and injustices were 
done. 

Congress being advised of these complaints and 
claims of unfairness, passed an Act, approved Febru¬ 
ary 17, 1923, entitled 

“An Act to Equalize Pensions of Retired Policemen 
and Firemen of the District of Columbia, and 
for Other Purposes.” 

When this act was ])assed and became a law some con- 
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fusion arose in the minds of the then District Com¬ 
missioners in whom the power was vested to carry out 
the provisions of the Act as to just what was meant 
by the language of the Act (R. 18). Captain James 
F. Ovster was then one of the Commissioners of tlie 
District of Columbia and was the Commissioner who 
had, under tlie assignments among the (^mimissioners, 
tlie primary duty of supervising the firemen and ])olice- 
men and of construing and carrying out the Acts and 
the enactments of Congress dealing exclusively with 
the policemen and firemen. This Commissioner, there¬ 
fore, after the passage of this Act, interviewed the 
Chairman of the Committee having this bill in charge 
in the House, and the Chairman of the Committee hav¬ 
ing this bill in charge in the Senate, with the result 
that the Chairmen of both Committees advised him 


that it was the purpose and intention of tlie (Congress 
of the United States in passing this Act to do what 
the preamble of the Act states, that is, equalize ])en- 
sions of retired ]jolicemen and firemen, and thereby 
give to eacli policeman and each fireman, the same 
treatment, with the same pension applicable to his rank 
n])on retirement, Init based upon present salary pay¬ 
able to officers of equal rank on date of passage of Act. 

AVith this information conveved to the (^ommis- 
sioners by the Cliairmen of tliese Committees, and con¬ 
struing the Act in that manner themselves, the C-om- 


missioners of the District of Columbia, by the order of 


said Commissioners, dated December 5, 1924, ordered 


and directed that the pension of each iiolicemaii and 
each fireman of the same rank should be the same, and 
that there should be no discrimination against any of 
them, or power in the retiring board to discriminate 


against them; thus once and forever removing that ob- 
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•jectionable thing, that is the power of the retiring 
board to measure scores with the individual policeman 
as it, or some member of that board, might wish or 
desire (R. 18). 

Tlierefore, on December 5,1924, the Commissioners, 
by an order, without any physical examination or with¬ 
out any application or act of tlie policemen, placed 
every policeman and fireman then on the pension rolls, 
except this appellee, his co-appellee in the companion 
suit, and two others referred to in the pleadings in this 
case, to $87.50 (R. 5), thus picking out and discriminat¬ 
ing against these four men, and this notwithstanding 
the fact that these four men had been officers of that 
force for at least twenty years, and many of the other 
officers whose pensions had been so increased were 
officers on active dutv for a verv limited time, several 
not as much as five years (R. 10). 

These officers endeavored to obtain justice, but were 
met each time with refusal. They could obtain no re¬ 
lief, with the result that they advised with their present 
counsel of record on starch 5, 1927, who in turn com¬ 
municated with the Commissioners, inviting their at¬ 
tention to this condition (R. 9). After waiting six 
weeks the Commissioners replied through their present 
counsel of record (R. 11), and for the first time we find 
the claim made that these men were not totally disabled 
and therefore were given only part pension. 

In the meantime, however, between the date of this 
letter of ^larch 5, 1927, to the Commissioners, and the 
(Commissioners’ answer, they gave to two of the officers 
complaining the amount of pension justly due them, 
(R. 12). They sent notice to the appellee and his 
brother officer, who filed suit in the companion case 
with this, to appear before the examining board, but 
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when they reported to the examining board the sur¬ 
geons declined to give them any examination, taking 
the position that it was a matter for the Commissioners 
and corporation counsel and not for the examining 
board, with the result that they were again turned 
down and refused any consideration (R. 12). 

Thereupon the ])resent ])etitions were filed for writs 
of mandamus. Tlie lower court granted relief and 
ordered tlie writs to issue. Thereu])on, the Commis¬ 
sioners appealed to this court, using the very flimsy 
suggestion that if they acquiesced in the order of the 
Court it would result in disrupting the morals of the 
police force. 


ARGUMENT 

To begin with, the Act in question, that is the Act of 
1923 (R. 3), preamble states thus: 

“An Act to Equalize Pensions of Retired Policemen 
and Firemen of the District of Columbia, and 
for Other Purposes.” 

Xow there can l)e no dispute but what the law is that 
the preamble of die bill, declaring the intention of Con¬ 
gress and the ]»urpose of the act is entitled to the 
greatest weight. See 

Block V. Hirsh, 256 U. S., 135-170. 

Chastleton Corporation v. Sinclair, 

264 U. S., 543-551. 


Now with this language before us in the preamble 
of this bill and the undisputed law being that it is en¬ 
titled to the greatest weight in the construction of the 
bill, it would seem at the outset that it was the purpose 
and intention of Congress to equalize all pensions. 

Pensions cannot be equalized unless all pensioners 
are receiving the same pension based upon the same 
relative rank. 

Webster’s International Dictionary defines the word 
‘‘Equalize” to be equal to; to equal; match; to pro¬ 
nounce equal; to make equal; to cause to correspond 
or be like in amount or degree as compared; as to 
equalize accounts, burdens or taxes. We find the same 
authority defining “Equal” thus: Exactly the same in 
measure or amount, however regarded, alike or identi¬ 
cal in magnitude, quantity number or degree; char¬ 
acterized by justice or equity, fair, impartial, equable, 
uniform, level. 

Having in mind Webster’s definition of Equalize and 
Equal, and then applying the same definition to the 
language of the preamble of the bill itself, which states: 
“An Act to equalize pensions of retired i)olicemen and 
firemen of the District of Columbia,” it would seem 
that it was intended unquestionably by Congress to 
give to each officer of the same rank the exact amount 
of pension. 

Now with that definition before us, and with the 
preamble of the bill before us, and the construction of 
such a statute by the Supreme Court of the United 
States, hereafter cited in this brief, which states that 
the intention of Congress, as defined by the chairmen 
of the committees will be the construction to be placed 
upon the statute by the Court if such construction will 
avoid discruhinaiion and iujurif to the individual be- 
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fore the Court, leaves no obstacle or difficulty in the 
mind of the Court, in construing the bill liere before 
us, to the effect that petitioner’s treatment should be 
the same as the other officers. 1 say that because unless 
that construction be placed on it, there v.’ould be a 
discrimination against the officer which would be 
exactly op])osite to the intequ’etation of such statute 
by the 8ui)reme Court i]i the case hereafter cited. 

AVe have, however, here an allegation, undenied, that 
the chairman of the committee of the House of Repre¬ 
sentatives having this bill in charge and the chairman 
of the committee of the Senate having this bill in 
charge, both advised the Commissioners of the Dis¬ 
trict of Columbia that it was the purpose and intention 
of Congress in using that language and in passing the 
Act of 1923 to give all pensioners the same relief, and 
to treat them all alike, so that each pensioner of the 
same rank would receive the same amount of pension. 
The answer to this allegation is that Commissioner 
Ovster did sav to the other Commissioners and those 
in authority that he had interviewed these gentlemen 
and that they had thus stated the case. This is not a 
denial at all; it is sim])ly an attem])t to evade the frank 
admission of what the facts were. It would seem, 
therefore, tliat the law applicable to this case on this 
j)oint is fully stated in the case of 

United States v. Tod, 285 Ued. Rep., 847. 


This was a decision by the (hrcuit Court of Api)eals 
for the Second District and was decided on Novem¬ 
ber 13, 1922. That Court having ])efore it in that case 
the construction of a legislative enactment. In dis¬ 
cussing this ])oint of the law aj)plicable to the case, the 
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Court, in its opinion, as found on page 851, beginning 
at paragraph 2 and paragraph 3, laid down the prin¬ 
ciples which we contend for here, thus: That the de¬ 
bates of Congress are not to be considered by the Court 
in construing the statement but that the report of a 
committee of either House is to be consulted with a 
view of ascertaining the intent of the law-making body 
in its enactment. We contend further that the declara¬ 
tion of the chairman of tlie committee which had this 
legislation in hand when passed in Congress, and in 
])oth houses of Congress, is entitled to the greatest 
weight. AVe contend further that where the construc¬ 
tion to be placed upon the statute, if it be the same as 
the intention and understanding of Congress as defined 
l)y the chaii'men of these committees, will avoid dis- 
criminatiov and injury to the individual before the 
Court, that construction and understanding should be 
given the statute. 

Jt is res])ectfully submitted that the Supreme Court 
so determined the law in 

Duplex Printing Press (^o. vs. Deering et al, 65 
Law Ed., p. 349, 254 U. S., 443; decided January 
3, 1921. 

Mr. Justice Pitney, speaking for the Supreme Court in 
that case, in giving force and etTect to the declaration 
of the legislature in construing the statute, held that 
the supplemental statement of Air. Webb, Chairman of 
the House CVunmittee who had the bill in charge when 
it was under consideration by the House, should be 
given great weight in considering the construction to 
be placed upon it by that Court. 
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To like effect see the case of 


Mennen Co. v. Federal Trade Commission, 288 
Fed. Rep., 774. 


In that case, as wo read it, the Court in discussing this 
question pointed out that where there was any am¬ 
biguity or oi)scure statement in the statute, the intent 
of Congress may be gathered from statements of Com¬ 
mittees, and further that statements made on the floor 
of the House may be considered. Therefore, we sub¬ 
mit that we have a case where there was some uncer¬ 
tainty in the minds of the Commissioners, whose duty 
it was to enforce this Act, and that the intent of Con¬ 
gress was therefore sought. We have it undenied that 
Commissioner Ovster interviewed the chairmen of both 
committees of Congress having this bill in charge, and 
that the chairmen of both committees told him that it 
was the purpose and intention of Congress to treat all 
policemen alike, and that equalizing the pensions meant 
the treatment of all alike. 


By 7-eference to the hearings before the Committee, 
it will be found that the question of giving the trial 
board the right to say how much pension a man should 
receive, was befoi’e Congress and considered by it, and 
that, with the stjitement of the chairmen of the com¬ 
mittees, and the reasonable construction of the Act 
itself, would necessarily force the conclusion that Con¬ 
gress intended by the passage of this Act to take from 
the trial board the power to measure scores and to dis¬ 
criminate according to their own wishes and whims. 


n 


ACTION OF THE COMMISSIONERS AT THE 
PASSAGE OF THE ACT IN CONFORMITY 
WITH THIS CONSTRUCTION 


We have in this case an allegation that the Commis¬ 
sioners of the District of Columbia of their own motion, 
and without a physical examination of any man, passed 
an executive order equalizing the pensions of all police¬ 
men and liremen, with the exception of four in question. 
Kxecntive order (K. 5). Allegation (R. 4, par. 6). On 
this point the respondents (R. 19) state that the Com¬ 
missioners of that date (Dec. 5, 1924) construed the 
Act of 1923 erroneously as requiring the increase of 
all pensions granted prior to December 5, 1919, the 
date mentioned in said Act, to the full pension allowed 
by law, irres])octive of wliether tlie recipient was draw¬ 
ing a ])art ])ension foi* a ])art disability or a full pen¬ 
sion for a total disabilitv. 

A singular situation is presented therefrom, that is, 
we have a list which we allege constituted the total 
list of pensioners at the time of this order (R. 4), which 
shows the increase of the pension of each, with the ex¬ 
ception of the four, to $87.50. The respondents’ 
answer (R. 15) states thus: ‘Mlefendants say that the 
list of pensioners mentioned in said paragraph is im¬ 
material for the purpose of this case.” 

Therefore, the (Commissioners, according to the 
respondents’ contention, erroneously interpreted the 
statute and gave to all pensioners the same treatment, 
equalizing their j)ensions according to their rank and 
undoing the injustice which had been done by the trial 
board; have continued ever since to take out of the 
Treasurv of the United States, from the monevs be- 
longing to the District of Columbia, these increased 
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pensions, notwithstanding their statement here made 
that this action by the Commissioners was contrary to 
law and that all action by the Commissioners since the 
passage of the Act has been contrary to law; that all 
moneys received were paid contrary to law; that the 
auditor of the District of Columbia, and the Comp¬ 
troller General of the United States, whose duty it is 
to pass upon these things, have improperly, unlawfully 
and illegally paid out moneys from the Treasury of 
the United States to the credit of the District of Co¬ 
lumbia, in these increased pensions. 

Now they do that without a murmur, and, yet, when 
the only four men in tlie list, the four men who appar¬ 
ently walked the streets of Washington for the greatest 
number of nights, asked for assistance, tliey replied 
that the payment of those funds to these four men 
would disru])t and disorganize the police force. 

Indeed, we find the feeling so great—someone had 
such a personal enmity, or imaginary grudge—so over¬ 
powering in its etfect that they actually appeal from a 
decision of the Supreme Court of the District of Colum¬ 
bia to this Court in a desperate effort to prevent these 
men from receiving that to which they are justly en¬ 
titled, and at the same time to pay the other i)ensioners 
that which thev sav is illegallv iniid tliem. 

Is it not indeed astounding that the Corporation 
Counsel will stand here, and, with one hand uplifted, 
say that the C’ommissioners are paying out hundreds 
of dollars each month unlawfully and imt)roperly to 
more than a hundred pensioners, while with the other 
uplifted hand he tells this (>ourt that these two men are 
not entitled to the same treatment and should not re¬ 
ceive it and to ])ay it would disru])t and disorganize the 
police force? 
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Jjook, moreover, at the action of the trial board. 
When these men, upon notice from the Commissioners, 
went to tlie trial board for the purpose of a physical 
examination, they were told that no physical examina¬ 
tion could be given them, that their cases are not cases 
for physical examination, but are cases for the law to 
consider (U. 12). 


COMMISSIONERS’ PRESENT CONTENTION 

The ])rief filed on behalf of the Commissioners pre¬ 
sents the argument that these two individuals must be 
discriminated against because they were not totally 
disabled. Looking at the record (R. 3) we find this 
statement: “Your petitioner says that when he was 
retired in 1923 he was examined bv the Board of 8ur- 
geons of the Police Department and as a result of said 

examination was found until for dutv and recom- 

* 

mended for i*etirement and was bv the Board of Com- 
missioners iijioii said recommendation retired.” 

If, therefore, the jictitioner was on the date of his 
retirement unfit for duty, he was entitled to the pen¬ 
sion, that is 50% of his salary. Tlie Act itself makes 
no ])rovision for part payment. It makes no provision 
for jiart disability. It takes care of the policemen who 
liad been retired under previous laws. It then pro¬ 
vides thus: “And all persons now or hereafter receiv¬ 
ing relief from tlie policemen and firemen’s relief fund 
shall also be entitled to all pension benefits resulting 
from any increase in pay that has or may hereafter 
be granted for any period prior to application for an 
increase in ])ension under the ])rovisions of this Act.” 

It would seem, therefore, that the purpose of Con¬ 
gress in enacting this law was to equalize all pensions 
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giving all policomeii in the same grade the same reliei', 
and taking care, likewise, of all policemen retired prior 
thereto. It will be noted that Congress was carefnl to 
provide in section 2 of this Act, that all acts incon¬ 
sistent with this act are repealed. Now the Commis¬ 
sioners and their advisers must have felt that this act 
repealed the former acts, because it has been noted 
ihat nowhere in this Act is there any contention that 
thev should be examined everv two vears for ])art 
disability. 


If the Commissioners had any thought, or the ad¬ 
visers wish to contend, that these people were not en¬ 
titled to full compensation, but that all others were, 
why did they refuse to give them a physical examina¬ 
tion when they presented themselves for such examina¬ 
tion upon the invitation and request of the Commis¬ 
sioners, as they did do, as shown by this record (K. 12, 
par. 9). 


Let us see their answer to tliis (R. Id). They say, 
after admitting that Walsh and Doyle's pensions were 
increased, that they were increased after further ex¬ 
amination in whi(*h it was found thev had an increase 
in disability. Thev sav as to the allegation that this 
])etitioner ])resented himself, thus: “Further answer¬ 
ing paragraph 9 i)etitioners say that the pi'esent i)eti- 
tion of the petitioner for an increase of i)ension is not 
based upon an increase of disalhlity, but is based solely 


upon matters of law, and that he has made no applica¬ 
tion to the Commissioners for an increase of ])ension 
based upon an increase in the disability for which he 


was originally ])ensioned.’' 


Now the Commissioners do not deiiv that thev in- 

• • 

vited this i)etitioner to come and ])i-esent himself for 
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an examination by the trial board. They do not deny 
his allegation that he was refused an examination by 
the trial board. They do not deny the allegation that 
the trial board advised him that they had no right to 
make a physical examination of him because his right 
to an increase was no longer a matter for the examining 
board, but a matter for the corporation counsel and the 
(Commissioners. 

It is respectfully submitted that all Acts prior to 
1923 were repealed by this act, because they would be 
clearly inconsistent with the Act. That under the Act 
of 1923, as interpreted by the Chairmen of the Com¬ 
mittees of Congress having it in charge, it was the in¬ 
tention of Congress to give all policemen in the same 
class the same pension. Now then, that is the interpre¬ 
tation we respectfully urge must be placed upon that 
Act by the Court unless it would result in discrimina¬ 
tion against some of the parties in interest. The rec¬ 
ord itself answers that question, namely, that any other 
interpretation than that which we contend for would 
result in discrimination against these two petitioners. 

Therefore, it is respectfully submitted that the 
action of the lower Court should be sustained, and the 
relief prayed for granted. 

Respectfully submitted, 

W. OwYNX (tARDIXER, 

South Trimble, Jr., 
Attorneys for Appellee. 

Oct. 29, 1928. 
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( iOurt of Appeals of the District of Columbia 


No. 4809. 


Proctor H. Dougherty et al., Appellants, 


U. S. of A. ex. Rel. Spencer Roberts. 


Supreme Court of the District of Columbia. 

At Law. 

No. 73277. 

United States of America ex Rel. Spencer Roberts, 

Relator, 


Proctor IT. Dougherty, Sidney Taliaferro, and J. Frank¬ 
lin Dell, CVimmissiouers of tlie Distriid of CViIumbia, 
Res})oiulents. 


United States of America, 

District of Cohnnhia, ss: 

Be it remembered, Tliat in the Supreme Court of tlie 
District of (\)lumbia, at the (^ity of Wasliiiiiitou, in said 
District, at the times liereinafter mentioned, tlie followinti: 
])apers were tiled and ])roeeediugs liad, in the above-eii- 
t it led cause, to wit: 


l_48()9a 


o 


PROCTOR II. DOroilKRTY ET AL. VS. 


Pciition for ]Vrif of MiDolamiis. 

Fil(‘(l Mav 17, 

hi llip Sii])romo Court ot* tlio Disli-irl of (\)lmnlMa. 

At haw. 

Xo. 7.*>*J77. 

United States of Amerkw ox 1\o1. Soencer Koberts, 

I\i‘lator. 


Proctor Ih Doiuhierty, Sidney Taliaferro, and J. Frank¬ 
lin 1>ELL, Uomniissioiiors oT the District of (Viluinliia, 
Iiospoiulents. 

To the Ilonoi’ahle the Uhior dust ice aiul Associate dust ices 
of tlic Suiircmc Court of tlic District of (Vilumliia : 

Your petitioner res])eetfully represents to this llouorahle 
Court: 

1. That he is a citizen of the United States, a resident of 
the State of Virginia for the past several years, i>rior to 
whicli lie was a resident of the District of Columbia, and 
tiles this jictition in his own right. 

2. Heretofore, to wit, and on duly 23, 1903, your peti¬ 
tioner was ap])ointed a member of the Metropolitan Police 
Force in the District of Columbia, pursuant to an Act of 
Congress dated duly 1, 1903, increasing the jiolice force of 
the District of (^olnmhia by fifty men to be jiaid for th(‘ir 
services -at the rate of Sixty ($()0.00) dollars pm* month 
each. 

3. lie {‘ontinned in sn(*h position as a memlun* of the 
J^olice Department of the Distriid of Columbia, until, to 
wit, August 1st, 1923, on active duty during all of said 
time. At the time of his retirement his salarv had becui 
increased by several Acts of (Vmgress during this jKU'iod, 

the salaries of the police on the Metropolitan Police 
2 Force having been increased to one hundred fifty 
(^loO.OO) dollars per month, and your petitioner was 
i*eceiving a salary of one hundred fifty dollars ($17)0.00) 


U. S. OF A. EX REL. SPENCER ROBERTS. 
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per moiitli at tlie time of liis retirement from said Force 
on, to wit, August 1st, 1923. 

Voui* petitioner was retired from the Police Department 
as a result of disal)ility caused by injuries received in line 
of duly, and was given a pension as then fixed by the Pen¬ 
sion Board of Fifty (^oO.OO) dollars per month, which sum 
was ])aid him each mouth until July, 1924, when your peti¬ 
tioner received a pension of Sixty-three and 2G lOO 
(.+03.2(5) dollars, including pension at that rate from July 
1st, 1924. 

3. Your petitioner avers and states as a fact that as a 
memher of the Police l)e])artment of the District of C^olum- 
hia, under an Act of (^ongress of February 25, 1885, creat¬ 
ing and ])roviding a pension fund for the policemen and 
tirenien of the District of (^olumhia, there was deducted out 
of the salary ])aid him as such policeman during the whole 
])eriod of his membership in said Police Department a sum 
(‘(pial to two and one-half per cent ( 2 y 2 /^) of each month’s 
salary, which sum was applied to the Police Pension Fund 
out of which fund pensioners wore paid relief ])rior to the 
Act of February 17, 1923. 

4. Your ])etitioner says that under the Act of Congress 
of June 13, 1909, it was provided that 

“Within tliii’ty days from date of the passage of this 
act, and every two years thereafter, ])ersons on the jiension 
list of the District of (V)lumbia for disahilitv incurred while 
in the service of the Police De])artment or P^'ire Depart¬ 
ment of the District of (^olumhia, shall undergo a medical 
examination, and as a I'csult of said examination the Corn- 
missionei’s shall determine whether the pension being paid 
in each case shall continue iii whole or in ])art.” 

Your ])etitioner says that when he was retired in 1923, he 
was examined by the Board of Surgeons of the Ih)- 
3 lice Department, and as a result of said examination 
was found iintit for dutv and recommended for re- 
tlrcMuent, and was, by the Board of (\)mmissioners upon 
said rc'commendation, retired. 

5. ^h)ur petitioner states further that thereafter and on, 
to wit, P\‘bruary 17, 1923, there was approved and became 
in effect an Act of Congress entitled “An Act to equalize 
pensions of retired ]iolicemen and tiremen of the District 
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of C\)hinil)ia, aiul for otlicr purpose's.” AVliicli acts reads 
thus: 

“Ho it (‘uact(‘(l hy tlio Soiiato and Ilouso of Hoprosoiita- 
tivos of tlio l iiitod States of America in (’ouiiress As¬ 
sembled, That oil and after the passai^e of this Act all per¬ 
sons u])ou the ])eiisioii rolls of the ])olice and lire dejiart- 
meuts of the District of Columbia who were .i»raut(‘d relief 
in accordance with laws enacted ]irior to Decembeu* b, 11)11), 
shall receive siu'h rc'lief as is allowable' uiieU'r existini>‘ law, 
and all persons neiw or hereafter receiving relief freim the 
polie*emen and Firemen's relief fnnel shall alsei be entitleel 
te) all ])ensie)n beiietits resultiiiij: from any ine*rease' iu pay 
that has eir may hereafter be' urauteel feu* any ])erie)el prieir 
te) ap])licatie)n feir an incre'ase in pe‘nsie)U iiueh'r the' ])re)- 
visieins e)f this Act: Frovieleel further, 'riiat aiiv wieleiw eii- 
titled to ivlief from the peilicemen and tiremeu's relie'f fund 
may here'after receive not meire than $1)0 per month. 

See-. 2. 'riiat all Acts and ])arts of Acts te) the extent that 
they are incojisistent with this Act are hereby re])ealed. 

Approved, February 17, ll)2d.'’ 

Your pe'titioner states that ai)])ricatiou was made by him 
fe)r an increase* iu ])e'Usiou uude'i* saiel ae-t aiiel iu accorelaue-e* 
with saiel act and that he was entitleel uueler saiel act te) a 
pension e)f Fiiihty-seven aiiel bO 101) (j|iS7.b0) Dollars ])er 
mouth, but yeeur j)e*titioiier was eleprive*el e)f saiel iue-i’e-ase* by 
the* ('ommissie)ne*rs, tlie-y arbitrai’ily aiiel unlawfully lixiiii;' 
saiel increase so that he* slieuihl re-e-eive* a pensie)n e)f e)uly 
sixty-thi'ee anel 20/100 ($00.20) dollars. 

0. bb)Ui* petitieener is aelviseel that the (b)mmissie)n- 
4 ers of the District of ('olumbia after the passai*e‘ of 
saiel Ae*t and e)n De‘e‘e*mbe*i- b, 1024, jiasseel u))e)u and 
< 4 ave re'lie'f to all e)f the me-mbei's e>f the* Folie-e Departnu'ut 
e*utitleel te) pe*nsions, ,iL*ivin^ all of saiel niembe*rs e)f tliei 
Police Dej)artment the ine*re*ase alh)we*el by law uuele*r this 
Ae-t, with the* e*xc(*f)tiou e)f yeeiir pe'titioiie-r aiiel thre-e* (Ohe-rs, 
te) wit, lliiiih Me*De*rme)1t, d. (J. Walsh, aiiel F. W. Hoyle*. A 
e'e)py e)f saiel Fxe'cutive* Orele*r e)f tie* ( b)nimissie)ii(‘!-s eif the* 

District of (/olumbia eiateel Decembe*i- b, 1!)24, iue*re*asinir 

• • • • • ^ ^ 
said iiolicemeiPs pensions, is as follows: 
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(\)iiiniissioii(*i*s of Ili(‘ District of (V)lnni])ia, Executive 

OfT[ic(‘, \Vasliiii,i*‘toii. 


I)ecc‘m])or o, 1924. 


()r(l(‘r(‘(l: Tliat tluj ai)|)licatioiis of tlio following' iiainod 
|)('nsi()iK‘i‘s of the M(*tI’opolitaii Police I)e})artmeiit foi* iii- 
ci-(‘as(‘ ii! the aniornt of reru'f now granted, ])e, and the 
sanu‘ ai‘(‘ lierc^hy />y/|)r()V(*d, and tin* I'elicd' in each case is 
li('i‘e])y increas(*d to tii(‘ amount indi('ated, effective on and 
aftei' tli(‘ dat(‘ of application. 


Xain(‘ 


Amount of iMto 

monthly it*lit*f otTectivo 


Andr(*ws, W. W.. . 
Anderson, W. . 
Anderson, Pichard 
Anderson, Kdward 
Arendes, d. 11.. . . . 


$87.50 July 1,1924 
125.00 July 22, “ 
79.17 July 1, 
87.50 July IG, “ 
87.50 July 1, “ 


lUdts, (i. B. 

Bateman, W. W. ... 

Boswell, J. II. 

Browne, Phili]). 

Bernntn, J. C.. 

Boyle, 1\. B.. 

P)(‘rrynnin, J. S. . . . 

Boyc(‘, J. A.. 

Brenmin, John. 

Btnir, Prtink. 

Bver, 1). W. 

Biirn(‘s, J. 11. 

Bradv, AV. S. 

Bovle, M. AV. 

Boyd, (}. \V. 

Butler, A. II. 

5 (^;itts, J. M.. . 
Poon(‘y, Owen 

( \)oper, S. Ij. 

Clinton, AV. T. 


87.50 

July 1,1924 

87.50 

July 7, “ 

87.50 

July 19, ‘‘ 

100.00 

July 1, 

112.50 

July 17, “ 

145.83 

Julyl, ‘‘ 

87.50 

July 1, 

100.00 

Julyl, 

87.50 

Julvl, “ 

112.50 

July 17, “ 

87.50 

Julyl, 

87.50 

July 31, 

87.50 

July 15, 

G3.2G 

July 23, “ 

112.50 

July 12, 

87.50 

Julyl, ‘‘ 

100.00 

July 1,1924 

87.50 

July 30, 

87.50 

August 1, 

87.50 

Julvl, “ 


o 


48()9a 
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Ainoiiiit of 

1 )at«* 

Naino 

iiioiithly roliof oltVotivc' 

( ^'OSS, F. F.. 

. ijr).42 

July!», 1!»24 

Charlton, L. W.. 

. 87.50 

July 15, “ 

Croanipr, \V. »I. 

. 87.50 

July 1, “ 

Dnnn, J. (J. 

. 87.50 

.Iulv,28, l!t24 

])vt*r, K. (\. 

. ST.oO 

Julvl, 

Dawson, 'W A.. 

. 87.50 

Jnlyl, “ 

Davis, J. F. 

. 87.50 

July 18, “ 

Elliott, E. T. 

. 87.50 

July 1,11124 

Fli»in, Frank. 

. 87.50 

Julvl, “ 

Fllsworth, Leslie. 

. lOO.(H) 

Julyl, 

Fdwards, S. D. 

. 87.50 

.July 5, ‘‘ 

Emmert, F. R. 

. 87.50 

Julvl, “ 

Einannel, Sanford. 

. 87.50 

Julvl, “ 

Easlev, W. W. 

. . . 100.00 

July 20, “ 

Fortenev, 11. W. 

. 87.50 

July 18,11)24 

Freneli, J. S. 

. 70.17 

Julvl, “ 

Falvev, W. F. 

. 125.00 

Julvl, “ 

Fields X. B. 

. 87.50 

Julvl, 

Faulkner, A. M.. 

. 48.72 

July 28, ‘‘ 

(U)uldinan, L. P. 

. 87.50 

.Tulv 10,11)24 

(lillotl, d. L. 

. 87.50 

JulyO, “ 

(larvev, D. J. 

. 87.50 

July 22, “ 

(Jaffield, E. G. A. 

. 87.50 

July 14, ‘‘ 

Garvev, C. E.. 

. 87.50 

Julvl, 

(Jessford, 11. L.. 

. 21G.67 

Julvl, “ 

(!(•(*, Lewis. 

. 87.50 

July 2J, “ 

Holmes, J. H. 

. 87.50 

July 1,1024 

llaekett, F. W. 

. 87.50 

July 21, 

Hunt, A. B.. 

. 87.50 

July 22, 

Ik-il, A. W.. 

. 87.50 

JulyJl, “ 

Hall, .1. A. 

. 87.50 

Julyl, “ 

Holmes, F. P. 

. 87.50 

July 1, 

11 inches, R. H. 

. 87.GO 

Julyl, 

Hollis, W. M. 

. G9.58 

JulyJl, 

Hooper, (diaries. 

. 87.50 

Julyl, “ 

Hartley, James. 

. 125.00 

July!, “ 

Hauze. J. D. 

. 87.50 

July 10, “ 
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NaiiK^ 

Anionnl of Dato 

monthly relief effective 

.1. c. 

. . . . 87.50 

July 1,1921- 

I hiltoii, 11. S. 

. . . . 87.50 

Jiilyl, “ 

Iliii^hlcll, K. S. 

. ... ii2.r)(i 

Julyl, 

Il()\v(‘s, M. L.. 

. . . . 87.50 

July!, “ 

Jolmsoii, K. L. 

. . . . 87.50 

July 21,1924 

JacobscMi, Jac'ol). 

. . . . 87.50 

Julyl, “ 

Jackson, A. V]. . 

. . . . 87.50 

Jnlyl, “ 

Jn(li*(‘, JJiomas . 

. . . . 125.00 

Julyl, 

Kanclicr, 'rianxlorc . . 

_ 100.00 

July 17,1924 

i\avana<»li, Janies . . . 

. . . . 87.50 

July 1, “ 

Kelley, (Jeor<>e . 

. . . . 87.50 

July 23, 

Keefe, K. J.. 

. . . . 125.00 

Julyl, 

KcMinedv, J. . 

. . . . 87.50 

Julyl, “ 

Lile, M. M. 

. . . . 87.50 

July 1,1924 

1 J<;iitfoot, J. K. 

. . . . 87.50 

July 18, “ 

Law, Janies . 

. . . . 87.50 

Julv2!), “ 

Laiiiclcv, 1). K. 

. . . . 87.50 

July 11, “ 

Lvnn, A. (k. 

. . . . 112.50 

Julyl, “ 

lioekwood, C. L. 

. . . . 87.50 

All!?. 1, “ 

.MeXamee, T. B. 

. . . . 87.50 

August 4,1924 

AleC^arlliv, Jeremiah #1. 

. . . . 87.50 

July 2, “ 

.Me(irath, J. AL. 

. . . 87.50 

August 13, 

AleDermott, Hugh . 

.... ()3.20 

Julyl, “ 

AlePhersoii, F. X.. 

. . . . 87.50 

July 1,1924 

Alnlhall, AV. B. 

. . . 87.50 

July 21,1!»24 

A!nlv(‘v, Janies. 

87.50 

Julvl, “ 

A1 orris, Hohert. 

. . . . 87.50 

.1 Illy 11, “ 

.MolTcd, A. 1). 

. . . . 87.50 

July 7, ‘‘ 

Alurpliv, J. J.. 

. . . . 100.00 

Julvl, “ 

Alonroi*, Fi*anklin . 

. . . . 87.50 

July2:i, “ 

Al(‘lton, IL (). 

. . . . 87.50 

.Tulv21 “ 

Mndd, Fdwai’d . 

... 87.50 

Julyl, “ 

M(‘lh*n, Arc'hihald . 

_ .S7.50 

July 1, “ 

()ol(N AV. F. 

. . . . 87.50 

July 1,1924 

B(‘rrv, J. J.. 

. . . . 87.50 

Alls'. 1,1024 

Poland, Al. Tj.. 

. . . 87.50 

Julvl, “ 
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Name 

Preston, J. ¥j. 
IVt(*rsoii, J. K. 


Amount of Dati* 

mmithly relit‘f effective 


100.00 July 1, W24 

87.50 Julyl, “ 


lioberts, T. J. . . 
liOilers, W. J. . . 

Koul, W. X. 

Heilly, L. F. 

Koberls, Spencer 


87.50 July 24,1024 

87.50 July 17, “ 

87.50 Julyl, “ 

87.50 Aug. 1, “ 
G3.26 Julyl, “ 


Sawyer, J. L. H. 

Sullivan, John . 

St^ihl, Edward . 

Sprinkle, J. F.. 

Sylvester, Richard . 

Samson, i\ R.. 

Shannon, George . 

Strawser, F. S. 

Schrader, G. A. 

Short, H. P. 

Stuermann, William. 

Shilling, Anthony . 

Stevens, C. A.. 

Smith, W. E. 

Stringfellow, J. R. 

7 Smith, H. ^I.. 

Smith, C. E. 


87.50 Julyl, 1024 
87.50 Aug. 1, “ 
87.50 July 31, “ 
87.50 Julyl, 

210.07 Julyl, “ 
87.50 Julyl, “ 
87.50 July 23, 

87.50 July 1, “ 
87.50 July 17, “ 
87.50 July 20, 

87.50 Aug. 1, ‘‘ 
112.50 Julyl, 

100.00 Julyl, 

87.50 Sept. 3, 
112.50 Julyl, 

87.50 July 20,1924 
87.50 Julv30 “ 

» 7 


Thompson, Augustus . 

Thompson, A. C.. 

Trellis, (1. J. 

Vander Schaaf, Rufus 
Vandewalker, L. S.. . . 
Verr, Henry . 


87.50 Julvl8,1024 
79.17 July 21, 

75.91 July 1, 

87.50 July 7,1924 

87.50 Julyl, 

87.50 Jurv20, 


AVaiinall, H. C.. 
Watson, R. C. . 
Walker, E. A. . 

West, R. F. 

AVheeler, T. C. . 
Weedon, R. E.. 
Williams, G. H. 


87.50 July 17,1924 

87.50 Julvl, 

87.50 Julyl, ‘‘ 

87.50 Julyl, 

87.50 Julvl8, 

112.50 Julvl, 

125.00 Julyl, 
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Naino 

Wlioolcr, W. W. 
Walsh, J. G.... 
Wool), (i(*ori>;t‘ . 

Yates, K. C . 


Amount of Date 

monthly relief effective 

. 87.50 July 18,1924 

. 63.26 Ang. 22, ‘‘ 

. 112.50 Jiilyl, . 

. 100.00 July 1,1924 


l>v order ol* tlie Hoard of (V)mmissioiiers, D. (y. 

DANIEL E. GAKGES, 
Secretarif of the Board. 

Oflieial co])y furnished Auditor, G. A. 0., Dis. ()., P. I)., 
2 Persons. 

7. Your ])etitioiier further shows that tliereafter and on 
sev’eral occasions he sou.t»ht to liave the relief to which he 
was entitled given him, hut he has been unable to olitain 
any i'(‘lief from tlie (Commissioners, and, on, to wit, Mairh 
5, P)27, after consulting counsel, the following letter was 
sent to the (^)mmissioners on the subject: 


“March 5, 1927. 

To the Honorable the (Commissioners of the District of 
(V)lumbia, 

District Building, 

AVashington, D. C. 

(iKX rLEMEN : 

Pec(‘ntlv mv attention has been invited to a condition 

« • 

with i’{‘ference to four of our Ex-])oli(*emen, whi('h 1 be¬ 
lieve slniuld be given attention bv vour Board. 

(S The names of these four men are: J. G. Walsh, 

E. W. Boyle, S])encer Koberts and Hugh McDermott. 
These officers were all retired after having served the 
District in the ca])acity of policemen for over twenty years, 
with so far as I have been able to learn, good records. 
Th(‘v are receiving $63.26 each. They are i*eceiving this 
l)(‘usion under the A(‘t of Congress approved Feb. 17, 1923, 
which reads thus: 


‘That on and after the ])assage of this Act all ])ersons 
upon the pension rolls of the ])olice and fire departments of 
th(‘ District of Columbia who were granted relief in ac- 
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(•()nlnii('(‘ with laws ('iiaclod ])ri()r ! > Di'cpnilx'r 5, shall 

r(‘(*(Mvo siu'li relief as is allowable imder (‘xistiiii’’ law, and 
all persons Uffir or Jirn^affcr re(*eivinir ri‘lier fi'oni tli(‘ po- 
lie(‘ni(‘n and firemen’s rc'lief fund shall also he (Mititled to 
all i>ension benelits resnltin.u: from any inerease in ]>ay that 
has 01 * may hereafter be i^ranted by (’on,i>r(‘ss; Provided, 
that no arrears of ])ension shall be i>ranted for any pei’iod 
])rior to an application for an iiun-ease in ])ension nmhn* 
the ])rovisions of this Act; Provided farther, that any 
widow entitled to relief from the policemen and firemen's 
relief fund may hereafter receive not more than $(>0 ])er 
montli.’ 

AVhen my attention was calh‘d to this situation, 1 ask(‘d 
for a list of all of the jumsioners in the Polic(‘ l)(‘])ai*tmenl, 
and I found that these four men are the onlv nnm who aro 
re('eivin,i»‘ a pension so small as that stat(‘d, to wit, 

I then made some iinpiiry and investi^ration for tlu‘ pnr- 
])ose of ascei‘tainini>- what treatment tlu‘ othm-s wcn’e rec(*iv- 
in<»' or had received as a resnlt of this Act of Poni;ress. and 
1 find that men were raised from $*J() a month to $()!).!(S, 
and are now receivinii’ that ])ension, whosi* term as a(‘tiv(‘ 
])olicemen was less than five years. 

Take, for instance, Ofiieer (\ P. Posey, and tlunn* are 
other cases like his. 

1 also lind sonn* cases like this: 'Fake* OtlicMO* L. P. (lold- 
man. Ib^ was ri'cchvin.i^’ pimsion at tin* date of tin* pas- 
sa,i;'e (h* this Act, and toilay is i‘eceivin,ir if^ST.bO. If vcmi will 
examine his recoi'd, 1 thiidv yon will lind that he was a 
polic(*man h'ss than live yeai’s. 

it would seem that inidei- the i)i-ovision of tin* Act of 
P\‘b. 17, these four men should not Ik* diseriininal(‘<l 

a,gainst in tin* manin*!* indi(*at(‘d, and I am sni'e that Ihev 

• 

would not ha\’e be(*n had tin* alt(*nlion of tin* ('onunission- 
ers ajid those* having;* to do with this matter b(*(‘n inxited 
to that condition. 

I would appi'(*ciat(* it, 1 h(*i-(‘fo!‘e, if yf)u ii(*nlh‘meu 
would look into this ?natl(*r and aelvise* me ol‘ what 
ae'tion, if any, sheeiild in yoiii* oj)inion Ik* taken in Ihe* mat¬ 
te!*. 

J am sendino- a co])y of this lett(*r to tin* Pliief of police* 
and to the Corporation (\)uns(*l, so that th(*y mav Ik* ad- 
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vis(‘(l of tlioso facts and lia\x‘ an opportunity of cliecking 
nj) tin* (lata fnrnisliod in this letter. 

Yerv respect full V, 

W. GWYXX GAKDIXKK.’' 

<S. And tlie (V)mmissioners through the (k)rporation 
(\)unsel, repli(Ml to sucli communication under date of 
A|)ril 11, 1927, thus: 

“(iovernment of the District of (^olumhia, Otlice of the 
(k)rporation (k)unsel, Washington. 

April 11, 1927. 

Ml*. W. (iwynn Gardiner, 

Woodward Ruilding, 

AVasliington, D. (1 

My Dear Sir: 

Answering your iinpiiry in regard to the ])ensions 
awarded to Boyle and others, I find that these men were not 
sent to tlie Board for examination as to physical ability, 
hut the (luestion relating to their pension was a purely legal 
(piestion. 

It a])pears that these men were pensioned for partial 

disability and not total disability and that is the reason 

• • 

that they are not drawing a total ])ension. Boyle for ex¬ 
ample was retired on a ])ension of $50 a month, and the 
pension for total disability at that time was $()9.1(). Subse- 
(pUMitly wIkmi tlie law e(pializing pensions was ]).assed these* 
men were automatically raised in the proyiortion which 
their original ])ensions were to a total ])ension. Boyle's 
])(‘nsion was accordingly raised to $63.20 and the total ])en- 
sion for his rank under the law was $87.50. That is, you 
will find, the ])ension paid l)im originally $50 bears tin* 
same relation to total disability existing at that time, $69.16, 
as his jiresent ])ension $63.26 bears to a total ])ension at 
tin* ])resent time $87.50. If any of these men claim an in- 
ci-ease in di.sability, of course, that is a medieval (piestion 
to b(* setthnl by ]diysical examination. 

With best regards, T am. 

Very truly yours, 

F. H. STEPHENS, 

Corporation Counsel, D. C.'' 

FIIS.GG. 
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10 0. Yoiii' ]H'titioiipr ndvisos, liowovc'r, tliat liotwocMi 
tlip dates of March olli, 1!)27, and A])ril lltli, 1027, lu‘ 

Avas direct (m1 ])v tlie authorities of tlu' District of (\)lum- 
hia, through tlie ])recinct in wliich he did duty, to appear 
])efore tlie ]>oard of Police Snri>eons at Xo. d Truck (k>m- 
])any, located at 14th St. and Ohio Ave. Northwest, for the 
])nr])ose of a ])hysical examination. 

Yonr ])etitioner in resjionse to said notitication and re- 
(pit‘st did a])]iear jnul ])r(‘sented himsi'lf to th(‘ l>pard of Snr- 
<*’eons of the l^olice Department of the District of Oolnmhia, 
at th(‘ Xo. d 'Pmek House, wheren])on, he was advised by Dr. 
Kilroy, one* of the Police Snrueons of the District of (k)- 
Inmbia, and Secretary of tin* P>oard, that under the Act of 
of Ooni*]*(‘ss a])])roved Feb. 17, lb2d, he had no authority 
to make an examination of yonr ])etitioner, and that the 
matter was a U\i*'al (jnestion to be dealt with by the Com¬ 
missioners and the Corjioration Counsel and not for the 
Board of Police Snrueons. 

Yonr ])etitioner is advised, and ipion information and be¬ 
lief states that since the letter of March bth, 1927, the ])en- 
sioiis of F. AV. Bovle and J. C. Walsh have been increased. 

10. Yoni* ])etitioner advises the Court that the salary of 
the individual jirivates of the Metro])olitan Police Force 
who have been on duty for a ])eriod in excess of three years 
is Twenty-one hundred (5^^2,100.00) Dollars, and he is ad¬ 
vised that under the Act of (N)n.i*ress equalizing’ ])ensions 
to policemen, he is entitled and has b(‘en since the 1st day 
of dnly, 1924, (‘iititled to a pension of $S7.r)0 pc*]’ month. 

11. And beinu’ advisiMl that his onlv remedv is bv a writ 

• • • • 

of mandarnns to r(*qnire the Commissioners to pass such 
necessai’y and pi’oper orders as are necessary to carry out 
the Act of Coni»i’ess of Febrnarv 17, 192d, in so far as 

11 it relates to yonr petitioiuo', and to issue such proper 
checks or vouchers as are necessary to pay to yonr 

})etition(‘r the said amount of ei<;hty-s(‘ven and bO 100 
{5fS7.7)0) dollars per month since An.unst 1st, 1922, instead 
of tin* Slim of Sixty-tiii’(‘(‘ and 20/100 ($0.‘>.2(i) dollai’s, tin* 
amount i’(‘ceived by him, under ])ro1est. 

Thereupon, premises considered, ])(*titionei* prays: 

1. That a wi’it of mandamus may issue out of this Honor¬ 
able C()urt directed to the I’elatoi’s and (*ach of them, re- 
quinng' them to ajiiiear in this (bnirt and answer this peti- 
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lion and show ('ans(‘, i!* anv tliev liavo, wliv the writ of 
inandamns slionld not he issued against tlie relators, and 
(‘aeli of them, re(Hiii‘in,i»' them to pay to your petitioner the 
sum of Jf^ST.oO per month as a ])ension instead of tlie sum of 
$f)3.2t) i-'ei* month, the amount tliey are now payin<>* and 
s(‘ekin.<>- to eontinue to pay him as a jiension. 

2. And that your ])etitioner may liave sueli otlier, fnr- 
th(‘r and ,i;enei*al relief in the ])remises as he may be en- 
tith‘d to, and as to the Court may seem just and jiroper in 
the premises. 

SPMXCKK KOBKKTS, 

m ' 

Petiiionvr. 


Solicifor for Petitioner. 

DlSTRlC r OF CoLI^MBIA, .S.S .* 

SpiMKHM* Kobei’ts beini;- tii’st duly swoiai on oath de])oses 
and says that he has read the forei»()in^‘ jietition for writ 
of mandamus by him snbseribed, and knows the contents 
thc‘reof, and that the same is true; that statements made on 
information and belief, he verily believes to be true. 

*SPk:X(d^]K KOBKKTS. 


Siibsci’ibed and sworn to before me this 29th day of April, 

1!)27. 

[seal.] KVA W. SAMPSOX, 

Not an/ Pnhtie. 

Aly Commission Kxpii’es Xov. lOth, 1930. 
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Pate t(f Sh(ar ('aase. 


Filed Alay 17, 1927. 


* 


* 


# 


* 


epon consiiho’ation of tlu‘ Pedition asking' for a Man- 
damns against the Commissionei's of the District of (k)- 
Inmbia, tiled in this (*ans(‘ on the 17th dav of Mav, 1927, 

^ ••77 

and upon ('onsid(‘ration of the sann* by the Court, it is by 
th(‘ (N)urt this 17th dav of Mav, A. 1). 1927, 

()?‘d(‘r(‘d that the defendants, Proctor H. Dougherty, Sid- 
ni‘y Taliaferro and J. Kraiikliu Bell, (\)mmissioners of the 
District of Columbia, appear in this court and show cause 
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if aiiv tlu'v liavp on Fridav next, Mav ‘20tli, 1927, at 10 
o’clock A. M., wliy a Maiidaiiiiis should not issue against 
the said Proctor II. l)om*h(‘rtv, Sidney Taliaferro and J. 
Franklin Bell, as Foinniissioiu'rs of the District of Co- 
Innihia, as ])rayed for in said petition; ])rovided a co])y of 
this Ord(‘r be served on them on or before the 18th day of 
May, 1027. 

Bv the (''onrt. 

WALTFH 1. McOOY, 

Justice. 


MarsJtaJ's Itcfnni. 

Serv(‘d a cojiy of the within rule on Proctor Ij. Dough¬ 
erty Foininissioner of the Dist. of (''oliimbia b 18 27 per¬ 
sonally. 

FDGAK SXYDFK, 

U. S. Marshal in and f(n' the District of Colionhia, 

By JACK HAWKINS, 

Dcpntif r. S. MarsItaJ. 

D. A. R. 

13 Ansiccr to Original Dill and Bute to Show Cause. 

Filed June 3, 1027. 

*#«*•«* 


Now conn* the (hd'eiidaiits, the (Commissioners of the 
Distri(‘t of (C(»Inmbia, and for answer to the original bill 
tiled herein and to the rule to show cause, show to the court 
as follows: 

1 aixl 2. D(‘f(‘iidants admit the alh‘gations of paragratihs 
(me and two. 

3. Am/wering paragraph three (bd’cMidants say that the 
basic salary of a private of (’lass 3, in which class the peti- 
tioiKH' belong(*d at tin* time of his r(‘tir(‘ment, was $l,f)fi0.00. 
D(*f(‘ndants admit that petitionm- was r(*tir(‘d at a pension 
of p(‘r month which was aft(‘rwards increased to 

.‘f()3.2r) as alleged. 

3. (2nd Par.) Answering this paragrayih of the petition 
these defendants say that under the Act of February 25, 
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lScS5, (l2o St. olD) tlio ol* One Dollar per month was 
(le(lnel(‘(l from the pay of eaeli ])olieeman and fireman to 
(‘r(‘a1(‘ a pinision fund foi* these sm’viees, and under section 
12 of 11i(‘ Act of Septiunher 1, Ihlh, a deduction of one and 
on(‘-lialf ])er cent ])er annum, and under the Act of June 
7, lh24, two and one-half ])(‘r cent per annum of the salary 
of (‘acli policcmian and fireman has been deducted and con- 
ti’ihuted to the ])ension fund. 

4. Defendants admit the allegations in ])ara»Taph four 
hut alle.ne that ])etition(‘r was retired under the Act of Sep- 
tmnher 1, Ihld, ri‘f(‘rr(‘d to in the forei>oin<>’ ])arag’raph. 

5. Answei-in.u: ])ara,i;ra])h five, (hd'endants admit the alle- 
iL»ations contained in the first |)a]*a<>ray)h thereof referring 

to the Act of Fehruarv 17, 11)23. 

14 Answering the second ])aragra])h of said para- 

gra])h, these (hdendants say that the [xditioner was 
entitled to an increase in ])(‘nsioii under the said Act of 
February 17, 11)23, because of the increase which had been 
mad(‘ in the salaries in the Police De])artment, and his j)en- 
sion was accoi'dingly increased fi’om $50.00 a month, the 
amount of his original pension, to $63.20, the amount of 
])ension whi(*h has Ixxui ])aid to him since the said increase 
was made. Defendants deny that he is, or ever was, en¬ 
titled to a pmision of $87.50 i)er month. 

6. Answering paragi'a])!! six, these defendants admit the 
passage' of th(‘ ()rd(‘i’ of 1 )(*c(*nil)er 5, 1024, which increased 
the pensions of a 11 peiisioiu'i's who had hec'ii pensioned prior 
to 1 )i*c(‘nil)(‘i’ 5, 101!); that iiinh'r said Oi’dei* the pensions of 
all su(‘h pi'i'sons W(‘i*(* inci‘c*ased to full disability ])(‘nsions, 
('•pial to oiK'-half of the basic ])ay existing at the time of 
llu* passag(‘ of said Ordei*. 

'rh(‘y (h'liy that all p(*nsions with the exce])tion of Mc- 
l)(‘i'nioll, Walsh and l>oyl(‘, were so increasenl, hut av(‘r 
that th(‘ p(‘rsons pe'iisiom'd since Decemhei* 5, 1010, were 
inei‘(‘ased only in ])ro])ortion to the raise in salaries, and 
a\’(‘r that tlu'iH' are many jiersons now on the ])ension roll, 
jx'iisioiK'd siiKH' last nu'iitioned date, who are drawing part 
disability pinisions and not full disability ])ensions. 

I)(‘f(‘ndants say that tlu' list of pensioners mentioned in 
said ])ai'agra])h is immaterial for the purpose of this case. 

7 and 8. Defendants admit the allegations of paragra])hs 
seven and eight. 



I’KOCTOII H. I)()r(J IlKUTY ET AL. VS. 


!). l)(‘lVii(laii1s admit tlio ])c‘nsi(Mis of Walsli and Hoylo 
]iavo boon iiunoasod as alloi^od, but avor tliat snob increases 
were iiranled aflei* medical examination, and re])ort ])y tlie 
Hoard of Police and Fire Snn^eons that snob ])(‘n- 
IT) sioners bad suffered an increase in disability, and 
were, therefore, entitled to an increase in ])ension. 

Further answering- ])arai»ra])h nine ])etitioners say that 
the ]n*(‘sont ])(*tition of the ])etitioner for an increase of 
])ension is not bas(‘d n])on an increase of disability, bnt is 
based solely n])on matt(‘rs of law, and that he has made no 
application to the Commissioners for an increase of pen¬ 
sion bas('d n]K)n an increase in the disability for which he 
Avas originally pensioned. 

10. Answerini»- ])araiiratAh ten defendants say that the 
salary of a ])rivate on the ^letropolitan Police Force at the 
])resent time is $‘2,100.00 and that the fnll disability pension 
based on snob a salary wonld bo $87.00 ])or month, bnt they 
deny that ])ensionor is entitled to a fnll disability ])ension 
or that h(‘ is entitled to a ])ension of $87.7)0 per montli, or 
has ever ])een so rat(‘d bv tlu‘ Hetii'ini** and Kelief Board of 
the District of Columbia, or bv the Commissioners thereof. 

11. AnsAvorinii’ i)ara.uTa])li 11 defendants advise that the 
])etitioner is not entitled to a writ of mandamus, or any 
relief wliatever niuhn* the circnmstances; is not entitled 
to a ])onsion of $87.7)0 per month, and is only entitled to the 
]M*nsi(m now boin.^' i‘e('(‘ive<l by him,—$63.20 per month. 

12. Fiirtlnn* answ(‘rinii- said ]K‘tilion these defendants 
say that tin* )M‘titionen- was pemsionod on the 27th day of 
July, 1023, (‘lT(‘o1i\’e Anir. 1, by the Policemen and Fire- 
imnFs Ib'tiT'inu- and bbOief Hoard at tin* rate of $7)0.00 ])or 
month as boinu* ]>ai‘tly disabl(*d foi* th(‘ ])erformance of 
])olic(‘ duties: that th(‘ basic salary of a ])rivate of Class 3, 
to which p(‘tition(‘i‘ b(‘h)n.i^(Ml, at that linn* was $1,660.00, and 
that the total disability of jXMision based upon such a sal- 
a?'y would bo $83)0.00 ])or annum, or $6ft.l6 per month. That 

thor(‘aftoi* by th(‘ Act of May 27, Ht24, the basic sal- 
16 ai*y of the class to which petitioner belon<j^ed was in- 
oi(‘asod to $2,100.00, which wonld warrant a total 
disability ]:)onsion of $87.7)0 poi* month, bnt as the y)etitioner 
Avas not totally disabl(‘d his ptmsion was increas(‘d nnd(‘r 
the Act of F(‘brnary 17, 1923, only in the proportion that 
the salarv existiim- at the time of his retirement bore to the 
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increased salary and lin'd he was therefore entitled only 
to a j)ension for i)art disability, that is, $63.20 per month, 
which the petitioner is now receiving-. 

Having fnlly answered the said petition and rule, de¬ 
fendants i)rav that both may he dismissed. 

HKOtTOK II. DOLCHIKRTV, 

J. F. BF.LL, 

SIDXFY F. TALIAFFRIK), 

(JoiHtulssioiirrs of tlir District of Cohimhia. 

F. II. STFRIIFNS, 

Attorney for Dcfts. 

District of (Vilumbia, ss. 

We, the Commissioners of the District of Columbia, and 
the defendants hei‘ein, do solemnly swear that we have read 
the foregoing and annexed answer by us subscribed, and 
know the contents thereof, and that the matters and things 
therein stated upon our iiersonal knowledge are true, and 
those stated u])on iid'ormation and belief we believe to he 
ti-ue. 

FROtTOR II. DOFHIIFdrrV, 

J. F. BFLL, 

SIDXFY F. TALIAFFRRO, 
Coinmissioiicrs of the District of Cotumhia. 

Subscribed and sworn to'hefore me this 20th dav of ^fav, 

• *7 

1927. 

[SEAL.I DAXIFL F. UAROFS, 

Notary Pubtic, D. C. 

17 Amendmeut to Petition. 


Filed Se])teml)er 14, 1927. 


Leave of Court first had and obtained and with the con¬ 
sent of op])osing counsel, ])etitioner files this as an amend¬ 
ment to his original bill in the above entitled cause, by 
adding the following as ])aragi*aph to the bill: 

Your petitioner states that when the Act of Congress, 
approved February 17, 1923, for the purpose of equalizing 
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poiisioiis ill tlio Districi of ('oliiirl.ia, was (‘iiaclod and bo- 
canio law, the quest ion of tlie eonstniction of said Act arose, 
lliere ])ein,i»- lln‘ eonteidion on tlu‘ one sidt* that the jinrpose 
and int(‘ntion of (\)n,i>ress in the ])assai*(* of said Aet was 
to .i*ive (‘aeli ])(‘nsioner in tlie same class the sani(‘ ainonnt 
of ]Hmsion, that is one-half of his actual iiay while on ac- 
tiv(‘ dntv; whereas on the other side there was a continition 
that the rommissioners of the District of Dolnnihia under 
said Act still had . the ])ow(‘r and ri^lit iqion tin* recom¬ 
mendation and a]q)roval of the Detirini** T^oard to fix a pen¬ 
sion less than said amount. Whereiqion Caiitain James F. 
Ovstm*, then one of the (Commissioners of the District of 
Folnmhia, and having- direct siqxo'vision and control of. 
the ])olice and firemen under the assi,raiments of the (T^om- 
mission(‘rs, interviewed the chairman of the (Committee in 
th(‘ llons(‘ of K(q)r(‘sen1ativ(‘s of (Con<ir(‘ss, and th(‘ chair¬ 
man of th(‘ (\)mmitt(‘e in the Senate* of Fonuri'ss, with a 
vii‘W of as(*(‘rtainin.i‘‘ tin* ])nr])os(‘ and inte‘ntion of (^inuress 
in passiiiii' such lei»islation, and after such conference Ca])- 
tain James F. Oyster re])orted to those in interest that he 
had int(‘rviewed such chairmen of such Fommittees, and 
that the chairmen of both Committees had advised him that 
it was the ])nr]>ose and intention in ])assin.i»- said Act 
IS to (Mjiialize ])ensions, to eipialize th(‘m by yiviiii** each 
])oliceman and fireman then retired or to be retired, 
tin* same relative pension, that is one-half of their pay. 
And that as a r(‘snlt of such advice* and information im- 
])arted to those in interest liy the said James F. Oyster as 
OommissioiH*!' of tin* District of Oolnmbia, tin* (V)mmis- 
sioners of tin* District of ^'olnmbia pass(*d the* ord(*r of 
D<*cemb(*r b, lfi24, referred to as a part of parai>’raph G of 
this petition, incr(*asin,i»- the ])ensions in accordance* with 
said Ae‘t anel the* inte*ntie)n e)f Oe)ni*i'(*ss as advis(*d bv the* 
e*hairmen eef the* (Committe*es and as a])p(*ars in the* Ae*t it- 
se*lf, and ee|nalize*el the*ir pe*nsie)ns as she)wn by saiel e)i’de*r, 
exc(*pt as tei th(*s(* twe) p(‘nsie)n(*rs and twe) eMh(*r ])(*n- 
sie>ne*rs, whe) have* since* be‘e*n ine're*ase*d by an en-eh*]* e)f the* 
Oommissie)!!. And ])e*titione*r is now aelviseel that the ac- 
tie)n e)f the* (Commission in failing- to increase* the* iiension 
e)f yeinr petitioner Was an error unintentionally ce)mmitt(*el; 
that all of saiel increases were made* witheint any physie*al 
e*xamination anel witheint any ]*e*i>arel to the* physical e'oneli- 
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lion of the pensioner at tlie time of tlie passage of said Act 
or the oi-der of J)eeenil)er o, 19124, increasing the pensions. 


W. (iWYNN (iAKDIXKK, 

Aftornrif f(rr Prf ltio^icr. 

(Endorsed.) 

Let tlie amcmdmcmt he tiled. 

F. L. SIDDOXS, 

Justice. 

19 A}is7vcr to AmcuJcJ Pel if ion. 

Filed Sc'ptemhei* 20, lt)27. 

******* 


Answei*ing ])aragra])h five and a half, filed by way of 
amendment to the original ])eliti()n herein, defendants say 
that Commissioner Ovster’s statement therein of liis under- 
standing of the Act of 1922 and his re])ort of conversations 
with the Chairmen of the District Committees in the Sen¬ 


ate and House were related to counsel and re])eated to the 
(V)iirt at the oral argument of this cause. Such statement, 
however, applied only to ])ensions granted ])rior to De¬ 
cember f), 1919, the date mentioned in the Act of 1923. 
Xeither counsel, nor these defendants, knows what state¬ 


ment of the situation was made to the said (liairmen, nor 
what proposition was considm’cd by them, oilier than as 
gathered from the re])ort of the said (Commissioner Cyster. 
The Act of 1923 was ])assed to raise pensions granted ])rior 
to December 5, 1919, to a jiarity with those siibsecpiently 
granted, for the reason that the ])ensions are based upon 
the basic salary of the ])()sition held by the ])ensioner at 


the time of his retirement. 


Salaries were much smaller 


prior to the date mentioiUHl than after said date, and the 
pcMisions were therefore smaller. The Commissioners of 
that date (*onstriied the Act of 1923 erroneously, as reipiir- 
ing the inci’ease of all pensions gi’anted ])rior to De(‘ember 5, 


1919, the date mentioned in 
allowed by law, iri’espectiv(‘ 


said Act, to the full pension 
of wluhher tin* recipient was 
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drawiiii;' a part poiisioii for a ])ai‘t disability or a full pen¬ 
sion for a total disability. Defendants diniy that llu‘ plain¬ 
tiff fell witbin the class inlend(‘d to be ^i»ranted a full pen¬ 
sion, c‘ven nnd(‘r tbe (‘rron(‘ons inte]*])i’(‘tation of tin* 
20 (\)mniissioners. The plaintitf was pensioned snb- 
se<pient to tbe Act of December b, 1010, and did not 
fall witbin the favored class. He and many otlun-s, ])en- 
sioiu*d snbsecpient to tbe said Act, were »;ranted janisions 
])roportionate to their disabilities and were not i*ranted 
full pensions as a matter of coni'se. Some of these were 
incr(‘as(‘d because of increase of disabilities, some because 
of incr(‘ase in the salai’y of tlu‘ ])ositions. Amon^' the latter 
was an increase to the ])laintit‘f, as elsewhere stat(‘d. 

DH()(^T()K H. DoriHiFdrrv, 
SIDXKV F. TAL1AFF.K*K0, 

W. B. l.ADFF, 

fHissinncrs i>f' the D'tsirUt of tnuhla. 


District ok Folcmria, ss; 

AV(*, the (Commissioners of the District of (\)lnmbia, and 
the defmidants herein, do sol(‘mnly swear that we have r(‘ad 
the foi’c^-oini.': and annexed answer to amended jxOition by 
ns snbscrib(*d, and know tlu‘ cont(‘nt< thereof, and that the 
matters and thini»s therein stated upon onr ])ersonal knowl¬ 
edge are true, and those stated njion information and belief, 
we b(‘lieve to lie true. 

IH^()(CT()K» II. DOT (HlFirrV, 
SIDXFV F. TALIAFFHRO, 

W. B. LADFF, 

o/ fJtr Disfrirf of Columbia. 

Snbscrilied and sworn to before me this 20 day of Sep¬ 
tember, A. 1)., 1027. 

[seal.] (IFOKHIA F. OBFFX, 

Xotarff Public, I). (■. 

WILLIAM W. BKIDF, 

F. H. STFFHFXS, 

AltonH‘if-'< fffi' Dcfuuilauts. 
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Final Decree. 
Filed June 12, 1928. 
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Tlie P]*esi(leiit of llie United States to tlie respondents, 
(I reeling': 

Whereas, lately in the Supreme Court of the District of 
Columbia, the relator by his counsel filed his petition for 
a wi'it of mandamus to be directed to said respondents re- 
(juiriiii*- and commanding- them to pay to the relator the 
sum of Fighty-seven and 50/100 ($87.50) Dollars per month 
as ])ension due the relator under the Act of Congress ap- 
])roved February 17, 1922, being an Act entitled ‘U\n Act 
to e(iualize Pensions of retired Policemen and Firemen of 
llie District of (V)lumbia, and for other purposes,” and 
Whereas, the res])ondents answered said petition and the 
relator demurred thereto, and the demurrer being before 
ihe (^ourt for hearing, and t'le (^ourt being of the opinion 
lhat the relatoi* is entitled to the relief prayed for, and that 
Ihe i‘es])oudeiits should he reipiired and commanded to pay 
1o liirn the said pension of Fighty-seven and 50/100 ($87.50) 
dollars ])ei* month, and that the action of the respondents 
ill s(» r(‘fusing and disallowing said ])ensiou to the relator is 
ai’bitrary and unlawful, and the resjiondents electing to 
stand u])on their answei’; 

It is, therefore, this 12th day of June, A. D. 1928, ad- 
jndg(‘d, ord(‘red and deci*e(‘d that a writ of pei'cnpitory 
mandamus issue ()ut of this court to the said respondents, 
Proctor II. Dougherty, Sidney Taliaferro and J. Franklin 
Pell, and each of them, commanding them to place the peti¬ 
tioner, Spencer Koherts, u])on the ])ension rolls of the 
Dist]‘i(*t of (5)lumhia as a ])ensioner under the Act of 
Fehi’uary 17, 1922, with compensation at the rate of 
Fighty-seven and 50 100 ($87.50) Dollars per month, com¬ 
mencing with the 5th day of December, 1924, said payments 
to continue, as provided for in the said Act of Congress of 
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February 17, 1023. And tlial eosis of this proceeding be 
taxed against the respondents and in favor of the relator. 

Bv the Court: 

F. L. SIDDONS, 

Justice, 

Kes])ondents note an ai)])eal in open court from the above 
entitled decree to the Court of A])peals of the District of 
(^olnmbia, and said a])])eal is lierel)y allowed. 

Bv the Court: 

F. L. SIDDONS, 

Justice. 


Assirjuweut of Errors. 
Filed June 15, 1028. 


Now come the res])ondeiits, ])y their counsel, and assign 
for error,— 

1. The action of the court in awarding a mandamus in the 
above cause. 

2. The action of the court in ordering the relator to be 
])laced n])on tlie pension rolls of the District of Columbia 
with com])ensation of eighty-seven 50 TOO dollars ($87.50) 
p(‘r month. 

3. Tho action of the court in ordering a total j)ension for 
a pai‘t disability. 

WTJTJAM W. BKIDF, 

F. H. ST FIT IF NS, 

Attnruetfs for Respondents. 


0‘> 
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Dosiffuatiou of Record. 
Filed dune 15, 1028. 


Th(‘ <‘l(‘rk of the eoni’t will pl(*ase pre[)a!*e a transcript of 
1 ‘ecoi’d in the above ('anse f(H‘ the (V)nrt of Appeals, con¬ 
sisting of,— 

1. The original ])etition and tin* rule to show cause. 

2. The amendment to the oetition. 
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3. The answers to tin* original petition and to the amend¬ 
ment. 

4. The judgment of tlie court, and the appeal in open 
court. 

f). The assignment of errors, 
t). This desig^nation. 

WILLIAM W. BRIDE, 

F. H. STEPHENS, 

Attorneys for Respondents, 

24 Supreme Court of the District of Columbia. 

United States of America, 

District of Cotmnhia, ss: 

I, Frank E. Cunningliam, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 23, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein tiled, copy of which is made part of this 
transcri])t, in cause No. 73277 at Law, wherein United 
States of America, ex rel. Spencer Roberts is Relator and 
Procter H. Dougherty et al. Commissioners of the District 
of Columbia, are Respondents, as the same remains upon 
the files and of record in said (^ourt. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 13th day of August, 1928. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Cler'k 

By CHAS. B. COFLIN, 

Assistant Cler'k. 
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